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1. A Clarke County jury convicted Mary Lynn Fagan of three counts of embezzlement. In her gpped
of her convictionand sentence, she dlegesthat thetrid court erred (1) in not dismissing the case based on
insufficiency of the evidence, (2) in not granting a mistrid because of the prosecutor's and a witnesss
reference to a polygraph examination, (3) in dlowing the State to use certain documents in violation of
discovery rulesand apreviousorder of thecourt, (4) inalowing testimony of other crimes, and (5) infailing
to grant a hearing on amoation for anew trid based on newly discovered evidence.
12. Wefind no error in any of Fagan's assartions; therefore, we affirm the rulings of thetria court and
the subsequent conviction and sentence.
FACTS

113. Mary Lynn Fagan worked asadeputy clerk inthe Clarke County Justice Clerk's officefrom 1994
until 1999. After money wasdiscovered missing from the clerk's office, Fagan wasindicted for embezzling
the missng money. Specificaly, she was indicted for embezzling money on three separate occasions.
February 19, June 16 and 19, 1999. Throughout 1999, Fagan worked with two other deputy clerkswho
also received money, issued receipts and made deposits. The State's case was based on circumstantia
evidence.

ANALY SISAND DISCUSSION OF THE ISSUES
14. Faganattacksthe sufficiency of theevidence on severa grounds. Firg, she contendsthat therewas
acommon cash drawer and that the State failed to prove that she had exclusive contral of it. Second, she
argues that the State failed to prove certain dements of the crimes, namdly, failure to deposit the funds,
ownership of the funds, an intent to defraud, and converson. She aso submits that the evidence was

cons stent with reasonabl e theories indicative of innocence.



1. Sufficiency of the Evidence
5. The financid discrepancies in the clerk’s office were investigated by Earl Smith of the State
Auditor's office. Smith testified that when hefirst came to the clerk’s office and advised everyone that he
was there to do an audit of the clerk's financid records, Fagan came to him and "started to explain to me
that the problems that existed were the result of computer problems, and she had alist and she wanted to
show me how the computer was skipping receipts.” Fagan had previoudy told Teresa Smith, the clerk,
that the problem was with the computer and that she would work with Data Systems to correct the
problem.
6.  Asdready noted, the State'sevidencewas entirdly circumstantial. However, it showed acommon
thread pointing to Fagan. The clerk testified that there was no problem with the computer and that shedid
not know that it was possible to backdate receipts on the computer. Another deputy clerk, Shundra
Staten, testified that she did not have any knowledge of backdating receipts, that she had never received
any money on behdf of the justice clerk’s office and kept it for her personal use, and that she had never
faled to make a deposit from the justice clerk’s office.
q7. The three receipts, underlying the charges againgt Fagan for mishandling of funds, dl had ether
Fagan'sinitid or name on them, and when the computer reprinted the recelpts, the name of the operator
doing the reprinting appeared on the receipts. One of the receipts was received by Fred Kennedy who
pad a $452 DUI ticket for his grandson. Kennedy testified that the money for the ticket was given to
Fagan. However, the money was not included in the day's deposit. The receipt, retained by the clerk's
office, was voided. Of course, Fagan denied voiding the receipt.
T8. Jason Varner testified that he received aticket on May 21, 1999, for DUI, first offense. He paid

a$432 fine on June 16, 1999. He was "pretty sure” that he paid the money for the fine to Fagan. The



receipt containstheinitids "L.F." Although the fine was paid on June 16, 1999, the computer indicated
that the receipt was recorded on June 18, 1998. The money was not listed on the daily receipts, nor was
it deposited in the clerk's account in either 1998 or 1999.
T0. KarlaMooney paid a $366 fine for her husband, Michadl, on June 15, 1999. Karlatestified that
she handed the money to Fagan and received areceipt for it. Therecept contained theinitids"L.F." The
detailed settlement statement for June 15, 1999, did not include the $366 or Michadl's name, nor wasthe
$366 included in the bank deposit for June 15, 1999. When Earl Smith had the detailed settlement
statement for June 15, 1998, rerun, the $366 entry appeared. However, the detailed settlement statement,
whichwas actudly run on June 15, 1998, did not have an entry for Michael Mooney, and the bank deposit
for June 15, 1998, did not include the $366 paid for Michael Mooney.
110. The evidence was that Fagan was the only clerk who knew how to backdate receipts in the
computer. Conddering thisfact, dong with the fact that Fagan told Earl Smith that the problem wasin the
computer, we are satisfied that the evidence was sufficient to sustain the verdict. For us to overturn the
jury's verdict on this evidence, we would have to find that reasonable and fair-minded persons could not
have found Fagan guilty with respect to one or more of the d ements of the offense. Harveston v. Sate,
493 So. 2d 365, 370 (Miss. 1986). That is not the case here.
11. Fagan dso assertsthat she was at least entitled toanew trid. A motion for anew trid implicates
the discretion of the judge, and we will reversewhen thetria judge has abused hisdiscretion in denying the
motion. Malone v. State, 486 So. 2d 360, 366 (Miss. 1986). We find no abuse.

2. Reference to the Polygraph Examination
912.  During the redirect examination of the State's key witness, Earl Smith, the following colloquy

occurred:



A.

Did you find or anybody ese find any problems with that computer?
No, gir.

What were the problems with the computer that were making these documents
look like this?

The problem was --

BY MR. JACOB: Object to lack of foundation.

BY THE COURT:  All right, I'll let him testify if he knows as a result of his investigation.
Objection overruled. You may answer.

A.

A.

Q.

As a result of my investigation, it was determined that the problem was that
documents were changed, and this is what would have caused what may have
been or appeared to be a computer error.

And you said that you did not know if Lynn Fagan changed those things. What
did your investigation reved about that? Who made these changes?

| do not know specifically who made the changes other than the fact that the
changes were made.

Wi, there are two other clerksin the office; is that right?
That's correct.

And did your investigation not diminate the two of them?

BY MR. JACOB: We object to leading and especidly in light of the witness prior

answer.

BY THE COURT: Sustained for leading.

Q.

(Continuing):  What did your investigation reved about the other two ladies?

MR. JACOB: We object to hearsay now.

BY THE COURT:  All right, I'm going to sustained [Sc] that counsdl.

Q.

(Continuing): | don't want anything they told you. What did your investigation
reved about whether the two of them committed this crime?



BY MR. JACOB: Object to hearsay.
BY THE COURT: Wedl, I'm going to sudainit.

Q. (Continuing):  I'm not talking about anything they said to you. In your
investigation, your audit, did it reved ther involvement in this?

BY MR. JACOB: Object to hearsay --

BY THE COURT:  Widl, your question is does he have an opinion of whether the
other two are guilty?

BY MR. MITCHELL: No, gr, what did his investigation show?
BY THE COURT: Wi, I'm going to sustain the objection.

Q. (Continuing by Mr. Mitchell): Okay, let's go through them one by one. What did
you do to rule out the other two Clerks?

BY MR. JACOB: We object to this, your Honor. It isimproper redirect, and it's
hearsay.

BY THE COURT: Objection isoverruled. | think he can answer that question.

Q. (Continuing)  What was the firgt thing you did?

A. Okay, the firgt thing | did was | went in and looked at the receipts, compared
those with daily reports. | secured bank records and looked at such thingsaswho

made deposits, who receipted for money. Weinterviewed each clerk. The other
two clerks or dl of the clerks were provided with the opportunity to take a

polygraph --
BY MR. JACOB: Y our Honor, we object.
BY THE COURT: Sustained.
A. (Mr. Smith):  We--
Q. No results -- you can't say any results of a polygraph --
BY MR. JACOB: May we approach --

Q. The question | have --



BY THE COURT: At the next break, you may -- objection is sustained.

Q. (Continuing by Mr. Mitchdl): The next question | haveisdid the other two clerks
agreeto that?

A. Yes--

BY MR. JACOB: We object.

Q. All right. So, they cooperated --

BY THECOURT:  Wait just aminute, counsd.

BY MR. MITCHELL: All right.

BY THE COURT: Y ou have an objection to what, questioning the other two clerks?
BY MR. JACOB: May we approach?

BY MR. MITCHELL: The question wasn't he asked them to take a polygraph; the
question isjust did they agreeto do that.

BY THE COURT: Right, and your objection is sustained. It is not admissible or
relevant.

Q. (Continuing): Al right, did the two clerks cooperate in every way you asked
them to cooperate?

A. Yes, they did --

BY MR. JACOB: We abject to this, your Honor, especidly in light of the prior
gtatement, the prior question.

BY THE COURT:  Wadl, overruled asto that particular objection, about cooperation
during his invedtigation.

Q. (Continuing):  They did cooperate?
A. Yes, they did.

Q. Okay. Did they refuse to do anything you asked them to do to help with the
invedigation?



BY MR. JACOB: Object to leading.
BY THE COURT: All right, rephraseit. Sustained. 'Y ou're suggesting the answer.

Q. (Continuing):  What if anything did they do -- did they fal to cooperate with
you?

A. Nothing.

113.  Whenthe above exchangeis properly andyzed, it seemsreadily clear that the prosecutor was not
deliberatdy atempting to circumvent the judge's ruling but was struggling to properly word his questions
so asto avoid ahearsay objection to which he was being congtantly subjected. 1t seemsclear dso that the
jurywas never informed that the other clerkstook, if indeed they did, and passed a polygraph examination.
714. If the question or comment in issue had been whether Fagan was offered and refused a polygraph
examinaion or whether the other two possible suspects took and passed a polygraph examination, we
might have adifferent view of things. But here, Fagan'sdefense, a |least in part, wasthat either one of three
persons could have taken the money and that it wasimpossibleto tel who did it. Surely, with thistype of
defense, the jury was entitled to know what the investigation revealed regarding the other two prospects
since apparently they were not charged.

115.  Wedo not believethat the sudden, and gpparently unexpected, comment from Smith regarding the
polygraph examination nor the subsequent questions by the prosecutor operated to deprive Fagan of afair
trid. Evenif some prejudice occurred, it certainly was not of sufficient magnitude to cause reversal where,
as here, the defense bypassed an opportunity to have the jury queried as to the effect, if any, which the
gatement may have had on its ability to render a fair verdict based on the admissible evidence. It is
noteworthy that the tria judge offered to give a curative ingruction, as well as to withhold ruling on the

moation for amigtrid until after he queried the jury. Since Fagan declined the court's offer, she should be



made to live with the consequences of her decison, especially since the State produced a strong
circumstantid evidence case againg her.

116.  Although we disagree that, under the specific facts of this case, the reference to the polygraph
examination entitled Fagan to amidrid, we want to be clear that, as pointed out by Fagan in her brief,
offersto take a polygraph examination are not admissiblein trid, whether offered by the prosecution or the
defense. Weatherspoonv. State, 732 So. 2d 158, 162 (1113) (Miss. 1999). However, automatic reversal
is not required when evidence is admitted pertaining to awitnesss offer to take a polygraph examination.
Id. a (T15). "Whether or not the admission of thistype inadmissble evidence requiresreversal necessarily
requires a case-by-case analysis” 1d. Here, the other two clerks did not testify that they had offered to
take, or had taken, a polygraph examination. Reather, the investigator, Smith, testified that he offered dl
of the clerks an opportunity take a polygraph, and the other two clerks agreed to do so. No evidencewas
admitted as to whether they did or did not take the examination. We find no reversible error in what
occurred.

3. Use of Documents

17. The trid court prohibited the State from utilizing certain documents because they had not been
disclosed to Fagan as required by the rules. However, during the defense's case, the prosecution was
alowed to use the documents during its cross-examination of Fagan. Fagan, citing Glaskox v. State, 659
S0. 2d 591 (Miss. 1995), argues that thetrid court erred in permitting this limited use. We find Glaskox
eadly diginguishable, as Glaskox involved the willful and deliberate refusal to make reciproca discovery
and an attempt to use certain documents, as a part of the defendant's case- in-chief, even though the
documents had not been produced to the State prior totrid. 1d. a 593. Whileiit is truethat the defendant

in Glaskox was attempting to use the documents for impeachment purposes, that is so only because he



caled the prosecuting witness as an adverse witness asapart of hiscase. He forewent the opportunity to
cross-examine the prosecuting witness during the State's case-in-chief. Id.
118.  Wefind no evidence in the record that the State willfully withheld production of the documentsto
get some kind of tacticd advantage as did the Glaskox defendant. Moreover, in the case-at-bar, the
prosecution did not attempt to introduce the documents as a part of its case-in-chief. We find no abuse
of discretion on the part of thetrid judgein permitting Fagan to be cross-examined on the documents. This
dlegation of error iswithout merit.
4. Other Crimes Evidence

119.  Onredirect examination, in responseto aseries of direct examination questionsto Fagan designed
to show that someone else may have committed the crimes, the prosecutor asked Carl Smith the following
question:

The point I'm getting to is did you find discrepancies that occurred in the office

conggtent with the ones we've presented here that occurred before the other two

clerks were there?
Fagan's counsd objected, but the court overruled the objection, finding that Fagan's counsdl had essentidly
opened the door during his cross-examination with aline of questions designed to show that someone dse
might have been the culprit. Theresfter, Smith testified that he did find smilar problems prior to the other
two clerks employment in the justice clerk’s office.
920.  Our review of the record does not reved that Fagan made an "other crimes' objection when the
questionwas asked. For sure, she objected and stated that she had amotion which was overruled by the
trid court. The only objection recorded when the question was asked was an objection that the question
was an attempt to skirt aprior order of the court barring suchinquiry. Nevertheless, wefind no error with

permitting the question to be asked and answered. Inthiscase, theidentity of the perpetrator wasan issue.

10



Rule 404 (b) of the Mississppi Rules of Evidence permits evidence of other crimes, wrongs, or acts to
prove identity. Fagan does not make a Missssippi Rules of Evidence Rule 403 baancing argument.
Therefore, we do not addressiit.

5. Failure to Grant a Hearing on Motion for New Trial
721. Fagancomplainsthat thetrid court erred in not granting her ahearing on her motion for anew trid.
The record reflects that the notice of appea wasfiled on August 23, 2001, and the motion for anew trid,
based on an dlegation of newly discovered evidence, was not filed until August 2, 2002. We agreewith
the State that the filing of the notice of gpped divested the trid court of jurisdiction to hear the motion.
Martin v. State, 732 So. 2d 847, 851 (1)) (Miss. 1998).
922. Thedissent argues that the alegations of newly discovered evidence contained in Fagan's motion
for anew trid warrant areversd in thiscase! The dissent, however, does not provide any authority
enabling usto consder the merits of thealegations of the motion which was presented to thetria court long
after thetrid court had lost jurisdiction of the case. If thetrid judge lacked jurisdiction, we acquired none.
We agree with the trid court that the matter may be presented via a post-conviction relief motion.
923. Moreover, the motion characterizes the newly discovered evidence as the termination of Teresa
Smithdueto missng fundswhich occurred after Fagan'stermination. Further, we notethat the motion does
not dlege that Teresa Smith was terminated for gppropriation of the specific fundsin question here. The
fact that Teresa Smith may have taken some funds does not in the least prove that Fagan aso did not take
other funds. In apost-conviction relief forum, the circumstances giving rise to Teresa Smith'stermination,

as well asthe specifics of the gppropriated funds, may be explored for the impact, if any, they may have

11t should be pointed out that this was Fagan's second post-trid motion.  The first motion,
chdlenging, inter dia, the sufficiency and weight of the evidence was timely filed and denied.
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on Fagan's conviction.
924. THE JUDGMENT OF THE CIRCUIT COURT OF CLARKE COUNTY OF
CONVICTION OF THREE COUNTSOF EMBEZZLEMENT AND SENTENCE OF THREE
CONCURRENT TEN-YEAR TERMS, WITH EIGHT YEARS SUSPENDED AND FIVE
YEARS SUPERVISED PROBATION ON EACH COUNT, IN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS, PAY FINE OF $5,000 FOR EACH
COUNT AND RESTITUTION OF $33,194.50 FOR COUNT I, ISAFFIRMED. ALL COSTS
OF THISAPPEAL ARE TAXED TO THE APPELLANT.

BRIDGES, THOMAS, LEE AND MYERS, JJ., CONCUR. SOUTHWICK, P.J,,
DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY MCMILLIN, C.J.,

CHANDLER AND GRIFFIS,JJ. KING, P.J.,,DISSENTSWITHOUT SEPARATEWRITTEN
OPINION.

SOUTHWICK, P.J., DISSENTING:

725. The mgority finds that the prosecutors references to polygraph examinations and to the
cooperation of other possible suspects were inadvertent and insgnificant; moreover, the error was
relinquished asabasisfor reversal because the offer to admonish thejury wasregected. Perhapstherewas
inadvertence, but regardless, | disagree with the latter two conclusions.

126.  With respect, | dissent.

727. The casewas prosecuted based on circumstantial evidence. Fagan worked with two other deputy
clerks at the court. The three worked interchangesbly, with each receiving money, issuing receipts, and
making depodits. There was no direct evidence demongtrating Fagan's conversion of funds. Thekey jury
consderation was whether Fagan was sufficiently likely among the available suspects to have committed
this crime. That is why the error here -- informing the jury that everyone else had "cooperated” and
inferentialy had passed polygraph examinations -- was so important.

728. Sincethisisacircumdantia evidence case, much weight must be given to inferences. Inreviewing

12



the conviction, therefore, we should look to the evidence and al reasonable inferences in a light most
favorable to the State. Jackson v. State, 815 So. 2d 1196, 1202 (Miss. 2002). The circumstantial
evidence that it was Fagan and not anyone el se who converted the money wasthe following. The manner
inwhich the disappearance of thefundswasinitialy hidden wasto ater the computer entry for the payment
S0 asto make it appear that the money had been recelved the previous year. There was testimony that
Fagan knew how to do this. The other employees denied that they knew how to do so. All three of the
payments on which the indictment was based had receipts Sgned by Fagan. Asthe State explained inits
brief, the evidence "supports a finding that Lynn Fagan was the only one of the three who knew how to
backdate the computer. Lynn Fagan received the paymentsthat disgppeared.” Therewas aso testimony
that when an investigator first confronted Fagan with the problem, she stated that the problem waswith the
computer.

129. Ifthetestimony from other employeeswasbelieved that they did not know how to backdate entries
on the computer, if the jury concluded that it was more likely that a clerk would convert money for which
she had signed the receipt as opposed to converting money receipted by other deputy clerks, if Fagan's
initid statement to investigators was taken as suspicious and inculpatory, then the circumstances were
availableto convict. That wasajury decison.

1130.  Taking this closaly baanced case, | turn to the error that added inappropriate evidence onto the
scde. The digtrict attorney asked investigator Smith what was done to rule out Fagan's co-clerks as
suspects. Smith tetified that each clerk was given an opportunity to submit to a polygraph examination.
Fagan'simmediate objection was sustained. Thedidtrict attorney then told hiswitness, in front of thejury,
not to refer to results of polygraph examinations. Defense counsel asked that the attorneys approach the

bench. The judge denied that request until abreak in the proceedings. Did the other deputy "clerks agree

13



to do that," meaning, had they agreed to take polygraph tests, was the next question. Again therewas an
objection. Beforeit was sustained, which it was, the district attorney managed to tate, which at best was
aleading question, "so, they cooperated." The court reporter did not typeit with aquestion mark; perhaps
it did not sound like aquestion. Still in front of the jury, the didtrict attorney managed to refer to the matter
one more time by gtating "The question waan't he asked them to take a polygraph; the question isjust did
they agree to do that."
131. Eachruling by thetrid judge was to sustan the objection. In the ensuing motion for midrid, the
trid judge offered the following rdlief:

If you want me to admonish the Jury and unring the rung bell asyou say, I'll be more than

happy to do that and then question the Jury whether they will follow the Court'singtructions

to disregard any questionsor referenceto any possible polygraph examination by anybody

in this case, and then make a ruling depending on how they respond, or would you rather

just leave it done because I'm convinced as of right now that that inference or reference

in this trid is not serious enough to judtify the granting of a midtrid or result in some

miscarriage of justice. It'sraively inggnificant in the context of thistrid in my opinion.
Fagan's counsel responded to the court's offer by noting, ™Y our Honor, as to the choices given, we have
no choice a thistime, but to not say anything further at thisstage. It isevident that thetria judge did not
much think that the matter could be cured by aningdruction. Thetrid judge dso found that the distortions
caused by the didtrict attorney's efforts were not very significant.
132.  The inadmissihility of polygraph evidence has been firmly stated: "any evidence pertaining to a
witnesssoffer to take apolygraph, refusa to take apolygraph test, thefact that awitnesstook apolygraph
test or theresults of apolygraph test isinadmissibleat tria by the State or by the defense.” Weather spoon
v. State, 732 So. 2d 158, 163 (Miss. 1999). Inadmissibility is not open to dispute. Our only task isto

determine if the improper evidence likdly affected the proceedings.

1133.  Error occurred. The prosecution was successful in making the jury aware that there were

14



polygraph examinations, and the inference was present that the other deputy clerks took them, i.e., they
"cooperated.” When three people are potentid perpetrators of a crime and two of them cooperatein the
investigation, the third is placed under congderable suspicion. To have opened this line of inquiry would
seem based on little more than trying to creste that inference.

134. Before assessing whether this error was correctable, | consider a related issue. Fagan adso
contends that the lower court improperly alowed evidence of "other crimes' beyond the scope of the
indictment. Fagan wasindicted for offenses occurring separately in February and June 1999. Therecord
reflects that the origind investigation covered many other dleged offenses spanning longer periods of time.
An indictment of at least fifty counts was initidly issued againg Fagan. That indictment was dismissed.
Fagan was re-indicted on three counts.

135. The didrict atorney questioned investigator Smith about these older examples of missng funds.
The witness indicated that of the three deputy clerks employed on the dates mentioned in the indictment,
Fagan was the only one who also worked at the clerk's office at the earlier dates at which fundsmay dso
have been taken. Investigator Smith was asked whether "discrepancies that occurred in the office [at
earlier timeswere] cong stent with the oneswe've presented here that occurred before the other two clerks
were there?' Thetrid court overruled Fagan's objection, as well as her subsequent motion for mistrid.
The lower court reasoned that Fagan's defense theory of shifting fault to her co-workers created awindow
through which the State could introduce such evidence.

136. Crimind defendants are protected from having evidence of other crimesintroduced to prove new
actions in conformity therewith; thisprincipleisnot violated if the other bad actshel p established the identity
of the perpetrator. M.R.E. 404(b). Evenif the other crimes evidence was admissible, the sdient point for

our review isthat again the didrict atorney dragged in the prohibited issue of "cooperation,” whichwashis
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oblique gpproach to the banned polygraph evidence. After asking about these earlier time periods, the
prosecutor then asked whether the investigator went “through the same kind of things with the two clerks
who worked with Lynn Fagan prior to 1997 to exclude them as possible suspects?' This was asked
despite the clear rulings to avoid dl reference, direct or indirect, to the polygraph matter. The defense
objection quite rightly was that the prosecutor was engaged in "an attempt to circumvent the Court's prior
Orders." If the prosecutor had another purpose, it is not apparent. Regardless of whether the former

clerkstook polygraphtests, theimplication wasleft that they had and passed. The objectionwassustained.

137.  The mgority hdpfully quotes asgnificant part of the questioning. 1t concludes that the problems
were the result of the prosecutor's being surprised and then struggling to get an answer, never intending to
inject theissue of apolygraph. That appears charitable to me but also irrdevant. | would reverse because
of effect regardless of intent. Whatever the prosecutor was attempting, what he did was to create this
improper prejudice, incurable by an admonishment.

1138.  Though the serid references and dlusions to polygraph examinations unquestionably were error,
and the mgority concedes as much, does the error require reversa? Reversa is not automatic upon
admissionof such evidence. Weatherspoon, 732 So. 2d at 163. Instead, what isimportant isthe "nature
of the error and the circumstances attendant to its disclosure.” 1d.

139.  Included in the attendant circumstances are this unambiguous case law that prohibits reference to
polygraph examinations, and the fact that before trid it was ordered "that the prosecution and dl of its
witnesses are limited and prohibited from making any reference, statement or insnuation concerning the
taking or not taking of any polygraph examination or any resultsthereof.” Still the evidence camein.

40. Fagan's refusd to have the jury admonished was not a waiver of her ability to chdlenge the

16



evidence. | agree with the trid judge that this was one of those rare Stuations in which the error was
beyond cure. Thetrid judge inferred thisin hisreferenceto the futile effect of tryingto un-ringabel. The
request for ajury admonishment is not pure but mandatory formalism. If an ingruction has a reasonable
potentia to cure the error, then it must be requested. When it does not and in fact may exacerbate the
error, no procedura default occursin refusing to have one given.  Vickery v. State, 535 So. 2d 1371,
1380 (Miss. 1988).

141. Itistruethat thetrid judgeisinthe best position to determinethe seriousness of the effect onajury.
Blocker v. State, 809 So. 2d 640, 643 (Miss. 2002). That premise, though, does not cance our
obligation deferentidly to review the effect of triad errors. Once the trid was over and the complete
evidenceavailableto thejury wasknown, thiserror wastoo substantia. Knowing that the other clerkshad
cooperated and Fagan had not, knowing that each clerk was in a smilar pogtion to have made the
converson, and knowing that there were some credibility choices to make that would lead to a guilty or
not guilty determination, the jury in reaching its verdict cannot reliably be said to have been untainted by
this unquestionably inappropriateinjection of the polygraph examination point. The"nature of the error and
the circumstances attendant to its disclosure" are what lead us to conclude that reversd is required.
Weatherspoon, 732 So. 2d at 163.

142. Fagan'sfina argument attacks the lower court's denid of her motion for new trid. She contends
that newly discovered evidence, namdy the dismissa of Clarke County Justice Court Clerk Theresa Smith
based on funds misgppropriated after Fagan's termination, would likely produce adifferent result at anew
trid. That isanimportant additiona matter that showsthe need for anew trid inlight of the error regarding
the polygraph examination.

143. 1 would reverse and remand for anew trial or such other proceedings as are appropriate.
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McMILLIN, CJ., CHANDLER AND GRIFFIS, JJ., JOIN THIS SEPARATE
WRITTEN OPINION.
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